Dauphin County Bar Association-Family Law Section Meeting

Meeting Minutes

February 13, 2019

Business Meeting:

President Teresa Marino began the business meeting at 11:55 pm.

Minutes and Treasurer’s report: were made available, with a balance in our account of
$8,731.17

Election: The vote was held on selection of new Treasurer as Treasurer Lori Serratelli moved up
to Secretary and Secretary Tillman Larson moved up to Vice President.

Allison Hastings was nominated by motion of Sandy Krevsky with a second to the motion by Deb
Cantor. Allison was elected with a unanimous voice vote favoring her election.

President Marino thanked outgoing President Laurie Saltzgiver for her service last year.

Donation: President Marino noted that the FLS has not made a charitable donation since
2016/2017. She mentioned that she and Lori Serratelli serve on the Dauphin County CASA
Board of Directors which is in major fundraising status in order to hire an Executive Director and
begin training volunteers. Lori Serratelli made a short presentation on the work of DC CASA and
requested a donation of $1500.

Paul Helvy made a motion, seconded by Deb Mehaffie to donate $1500 to DC CASA. The voice
vote was unanimous to make the donation.

Program

The program entitled Tax Consideration for Family Lawyers, presented by Sherry Zeisenheim,
CPA of Boyer and Ritter and Adriann Reed, CPA of Brown Schultz Sheridan & Fritz began after
the business meeting with an excellent presentation followed by questions.

The meeting adjourned at 12:50 pm.

Respectfully submitted,

Lori K. Serratelli, Esq.

Secretary, FLS/DCBA



Dauphin County Bar Association
Family Law Section
CLE
September 20, 2019

New Statues and Rules in Divorce

1. New Statutes (at least partially) precipitated new rules. Mixing criminal law and family

law.

a.

C.

23 Pa.C.S. § 3301(c)(2) — “The consent of a party shall be presumed where that
party has been convicted of committing a personal injury crime against the other

party.”

23 Pa.C.S. § 3702(b) — “Except where the court finds that an order for alimony
pendente lite or spousal support is necessary to prevent manifest injustice, a
party who has been convicted of committing a personal injury crime against the
other party shall not be entitled to spousal support or alimony pendente lite.
Any amount paid by the injured party after the commission of the offense but
before the conviction of the other party shall be recoverable by the injured party
upon petition.”

23 Pa.C.S. § 3103 — Divorce Code Definitions

Definition of “Personal Injury Crime”: An act that constitutes a
misdemeanor or felony under any of the following, or criminal attempt,
solicitation or conspiracy to commit any of the following:

18 Pa.C.S. Ch. 25 (relating to criminal homicide).

18 Pa.C.S. Ch. 27 (relating to assault).

18 Pa.C.S. Ch. 29 (relating to kidnapping).

18 Pa.C.S. Ch. 30 (relating to human trafficking).

18 Pa.C.S. Ch. 31 (relating to sexual offenses).

18 Pa.C.S. § 3301 (relating to arson and related offenses).

18 Pa.C.S. Ch. 37 (relating to robbery).

18 Pa.C.S. Ch. 49 Subch. B (relating to victim and witness intimidation).

75 Pa.C.S. § 3732 (relating to homicide by vehicle).

75 Pa.C.S. § 3742 (relating to accidents involving death or personal injury).

Definition of “Convicted” Having been found guilty, having entered a plea
of guilty or nolo contendere or having been accepted into Accelerated
Rehabilitative Disposition.



2. New Pennsylvania Rules of Civil Procedure

a.

Pa.R.C.P. 1920.14 - Answer. Denial. Affidavit Under Section 3301(D) of the
Divorce Code
i. What to answer and what is presumed denied

Pa.R.C.P. 1920.42 — Obtaining a Divorce Decree
i. Step-by-step instructions to obtain divorce decree

Pa.R.C.P. 1920.45 — Counseling and deadlines for counseling
Pa.R.C.P. 1920.46- Affidavit of Military Service

Pa.R.C.P. 1920.51 - Hearing by the Court. Appointment of Master. Notice of
Hearing
i. What may the Divorce Master address?

Pa.R.C.P. 1920.53 - Hearing by Master. Report
i. Contents of Master’s Report

Pa.R.C.P. 1920.72 - Form of Complaint. Affidavits Under Section 3301(C) or
Section 3301(D) of the Divorce Code. Counter-Affidavits
i. There are new forms. Tell your staff.

Pa.R.C.P. 1920.73 - Notice of Intention to File Praecipe to Transmit Record.
Waiver of Notice of Intention to File Praecipe to Transmit Record. Praecipe to
Transmit Record

i. More new forms.

Pa.R.C.P. 1920.74 - Form of Motion for Appointment of Master. Order
i. More new forms.

3. New Dauphin County Local Rules of Procedure

a.

b.

C.

Dauphin County Local Rule of Civil Procedure 1920.1
i. No Educational Seminar Required when Custody Count not raised in
divorce complaint.

Dauphin County Local Rule of Civil Procedure 1920.2
i. Divorce PO’s are immediately assigned to a Judge

Dauphin County Local Rule of Civil Procedure 1920.51
i. Clarifies that the Divorce Master does not hear APL Claims



d. Dauphin County Local Rule of Civil Procedure 1920.74
i. New Form — Motion and Order to Appoint Divorce Master

4. Discovery Case — Farrell v. Farrell — 2019 Binding Opinion
a. Appeal from order of contempt directing attorney to pay counsel fees related to

discovery violations.

5. Checklist Used by Dauphin County Court Administration
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8 3702. Alimony pendente lite, counsel fees and expenses.

(a) General rule. — In proper cases, upon petition, the court may allow a spouse reasonable

alimony pendente lite, spousal support and reasonable counsel fees and expenses. Reasonable
counsel fees and expenses may be allowed pendente lite, and the court shall also have authority to
direct that adequate health and hospitalization insurance coverage be maintained for the dependent
spouse pendente lite.

(b) Exception. — Except where the court finds that an order for alimony pendente lite or spousal
support is necessary to prevent manifest injustice, a party who has been convicted of committing a
personal injury crime against the other party shall not be entitled to spousal support or alimony
pendente lite. Any amount paid by the injured party after the commission of the offense but before
the conviction of the other party shall be recoverable by the injured party upon petition.

History

Act 1990-206 (H.B. 1023), P.L. 1240, § 2, approved Dec. 19, 1990, eff. in 90 days; Act 1997-58
(H.B. 1412), P.L. 549, § 1, approved Dec. 16, 1997, eff. Jan. 1, 1998; Act 1998-36 (S.B. 1087), P.L.
204, 8 1, approved Mar. 24, 1998, eff. immediately; Act 2018-102 (H.B. 983), § 1, approved October
24, 2018, eff. December 24, 2018.
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LexisNexis® Notes

Notes

Editor's Notes

Section 5 of Act 1990-206 applies as follows: “Construction of Divorce Code.—The provisions of
23 Pa.C.S. Pt. IV (relating to divorce) shall apply to all cases, whether the cause for divorce or
annulment arose prior or subsequent to the enactment of this act. The provisions of 23 Pa.C.S.
Pt. IV shall not affect any suit or action pending on the effective date of the Divorce Code of
1980, but the suit or action may be proceeded with and concluded either under the laws in
existence when the suit or action was instituted, notwithstanding the repeal of such laws, or,
upon application granted, under the provisions of 23 Pa.C.S. Pt. IV. The provisions of 23 Pa.C.S.
Pt. IV shall not apply to any case in which a decree has been rendered prior to the effective
date of the Divorce Code of 1980. The provisions of 23 Pa. C.S. Pt. IV shall not affect any
marital agreement executed prior to the effective date of the Divorce Code of 1980 or any

amendment or modification thereto.”
Amendment Notes

The 2018 amendment added the (a) designation; added the subsection heading of (a); and
added (b).

Case Notes

& cCivil Procedure: Judicial Officers: Masters: General Overview

& civil Procedure: Appeals: Appellate Jurisdiction: Final Judgment Rule

& Civil Procedure: Appeals: Appellate Jurisdiction: Interlocutory Orders

& constitutional Law: Equal Protection: Scope of Protection

X Family Law: Child Support: Obligations: General Overview

x Family Law: Marital Termination & Spousal Support: Costs & Attorney Fees
A Family Law: Marital Termination & Spousal Support: Dissolution & Divorce:
Procedures

x Family Law: Marital Termination & Spousal Support: Dissolution & Divorce:
Property Distribution: General Overview

X Family Law: Marital Termination & Spousal Support: Spousal Support:
General Overview

A Family Law: Marital Termination & Spousal Support: Spousal Support:
Modification & Termination: General Overview

X Family Law: Marital Termination & Spousal Support: Spousal Support:
Obligations: Temporary Support

KA Family Law: Marital Termination & Spousal Support: Spousal Support:
Procedures

F Civil Procedure: Judicial Officers: Masters: General Overview

Divorce master properly determined that the husband should contribute to the wife’s
reasonable counsel fees because the quantity of work and hourly rate were reasonable, the WCBA CLEO4
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Page 2 of 12
Pa. R.C.P. Mo. 1820.42
Intention to File the Praecipe to Transmit Record before filing the
Pragcipe to Transmit Record.
Mote:See Pa.R.C.P. No. 1820.72(h) for the Affidavit of Consent.
See Pa.R.CG.P. No. 1820. 73(a} for tha Notice of Infantion to Fila the
Pragcips 10 Transmit Record.
Sew Pa.R.C.P. No. 1920, 72(elf1) for the Counter-Afidavit under
Section 3301(c)(1) of the Divorce Code,
See Pa.R.C.P. No. 1820, 73(b) for the Walver of Motice of Intention 1o
File the Praecipe to Transmit Record.
See Pa.R.C.P. No. 1820. F3c) for the Prascipe to Transmil Recornd.

{2)To the extent that grounds for divorce have bean esiablished under Section 3301(c)(1) of tha
Divorce Code as outlined in subdivision (a)(1)(ii) and the parties have been unable o resolve the
ancillary claims, the court shall enter an order approving grounds for diverce after:

{ljthe paries have signed and filed Waivers of Notice of Intention o
File the Praecipe 1o Transmit Record or, alternatively, the party
requesting the order approving grounds has sarved on the other parly a
Notice of Intention to File the Prascipe 1o Transmit Record, which
included a blank Counfer-Afidavit under Seclion 3301(c)(1) and a copy
of the proposed Pragcipe to Transmél Record that indicated the date and
manner of service of the Motice of Infention o File the Praecipe to
Transmilt Record: and

(lijthe party requesting the order approving grounds has completed and
filed a Praecipe to Transmii Record requesting the court entar an ardar
approving grounds for divarce. If the parties have not waived the
Motice of Intention to File the Prascipe to Transmit Record, the moving
party shall wait a minimum of 20 days after service of the Notice of
Intemtion to File the Praecipe to Transmit Record befare filing the
Prascipe to Transmit Record. If the court enters an ceder approving
grounds for divorce, entry of the divorca decrea shall ba deferred
until the ancillary claims have bean rasolved.

MNote:See Pa. R.C.P. Mo, 1920.73(a) for the Motice of Intention 1o

File the Pragcipe to Transmit Recond,
See Pa.R.C.P. No. 1920, 73(b) for the Waiver of Notice of Intention 1o
File the Praecipe to Transmil Record,
See Pa.R.CP. No. 1820, 73(c) for the Praecipe to Transmit Recornd.

{(F)Aker the court enters an order approving grounds for divorce, a party may request, consistant with
the judicial district's local rules and procedures, that the court either hears the ancillary claims or
apponits & master to hear the ancllary claams as outined in Pa.R.CRP No. 192057,
DCBA CLEO9
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Note:See Pa. R.C.P. No. 1320 74 for the Mation for Appointment of
Master,

{4)Hf the parties resohve the ancillary claims by agreement atter the cowrt approves the grounds for the
divorce but before the court enters an order disposing of the ancillary claims, the parties shall file a
Praecipe o Transmil Record requesting the court enter the appropriate divorce decres. To the esdan
the agreement does not address all of the parties' claims raised in the pleadings, the party raising the
outstanding claims shall withdraw the claims before the court antars a divorce decrea.

{b)Obtaining a divorce decree under Section 3301(c)(2) of the Divorce Code.

(1)1 a party has fded a complaint requesting a divorce on the ground of irmetrievable breakdown
and a party has bean convicted of a personal injury crime against his or har spousa, the court
shall enter a decres in divorce after:

(ijproof of service of the complaint has been filed;
(iijthe party who is the victim of the personal injury crime:
(A)nas signed and liled an Alidavit of Consent consistant with
sulbbdivisson (a1 )l): and
(Binas signed and filed an Aflidawit 1o Establish Presumplion of
Consent under Section 3301(c)(2) of the Divorce Code alleging his or
her status as a victim of a personal injury crime and that his or her
spouse has bean conviclad of thal crime;
(iii}the fled affidavits and a blank Countar-Alfidavit under Section
3301(c){2) of the Divorce Code have been served on the other party
consistent with Pa RGP, No, 1330.4, and the other party has admitbed
of falled 1o deny the averments in the Affidavit to Establish
Presumption of Consent under Seclion 3301 (c){2) of the Divorce Code;
(A} a party files a Counter-Affidavit under Section 3301(c)(2) of
the Divorce Code danying an averment in the Affidavit to Establish
Prasumption of Consant under Section 3301{c}{2) of the Divarce Code,
either party may present a motion requesting (he court resolve the
KRG,
(B)After presemiation of the motion in subdivision (A), the court
may hear the testimony or, consistent with Fa_R.C_P. Mo.
1820.51{a){1 }ii)iD}), appoint a masier to hear the testimony and to
issue a raport and recommeandation.
Nafe: This subdivision requires sacvice of tha countar-affidavit on
the non-moving pary consistent with original process since the
averments in the moving party’s Afidavil 1o Establish Presumplion of
Congent under Section 3301 (c)(2) of the Divorce Code are deemad

admitted unless denied. See Pa.R.C.P. Na. 1530 4 for service of
DCBA CLE10
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origingl process and Pa. ALC.P. No. 1920, 14{b) regarding failure o
deny averments in the affidawvi.

{ivjthe ancillary claims under Pa.A.C.F. MNos. 1820.37 and 1820.33 have
bean withdrawn by the party raising the claims, have bean resalvad by
agreament of the paries or order of court, have not baen raised in the
pleadings, or in ihe case of a bilurcated divorce, the court has
retained junsdiction of the anciltary claims;

(wha menimum of 20 days from the date of service of the affidavits and
blank Cournter-Affidawit under Section 3301 (c}(2) as sat forth in

(b}
(1)

(i}, the party requesting the divorce decres has sarved on the
other party a Notice of Intention to File the Praecipe to Transmit
Record, which included a copy of the proposed Pragcipe to Transmit
Record that indicated the date and manner of service of the Notice of
Intention to Fila the Prascipe to Tranamit Record, except that service
of such Motice of Intention is not required if:

(AJthe parties have signed and filed Waivers of Motice of Intention
12 Fila the Prascipe to Transmil Record; or

(B)the court finds that an attorney has nol entered an appearance on
the defendant's behall and that the defendant cannot be located after
a diligent search; and

(vijthe party requesiing the divorce decree has completed and filed a
Praecipe to Transmit Record. If the parties have not waived the Motice
of Intention 1o File the Praacipe to Transmil Record, the moving party
shall wail a minimurm of 20 days alter senice of the Motice of
Inkention b File the Pragcipe 1o Transmil Record belore filing the
Praecipe to Transmit Record,

Mote:See Pa.R.C.FP. No. 1820, 72(b) for the Affidavit of Congent,

See Pa.R.C.P. No. 1820 72(c) for the Affidavit to Establish

Prasumption of Consent undar Section 3301 (c}2) of tha Divorce Code.
Sas PaR.C.P. No. 18920.72(e){2) for the Countar-Affidavil under
Saction I307(c)(2) of the Divorce Code,
See Pa.R.C.P. No. 1920.73(a) for the Notice of Intention to File the
Praecipe to Transmilt Record.
Sae Pa.R.C.P. No. 1920.73(b) for the Waiver of Notice of Infention o DCBA CLE11
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Fibe the Praecipa to Transmit Recond,
See PaR.C.P. No. 1820.73(c) for the Praecipe to Transmil Record,

(2)To the extant that grounds for divorce have bean established under Saction 3301(c)(2] of
the Divorce Code as ocutlined in subdivision (B){1)(ii)--0ii) and the parties have bean unable to
regohve the ancillary claims, the court shall enfer an order approving grounds for divorce after:

{)a minimum of 20 days from the date of service of the affidavits and
blank Counter-Affidavit under Section 3301 (cH2) of the Divorce Code as
sat forth in (B){1}(iii}, the party requesting the order approving
grounds has sanved on the other party a Notice of Intention to File the
Prascipe to Transmil Record, which included a copy of the proposed
Praecipe to Transmil Record that indicated the date and manner of
service of the Notice of Intention to File the Praecipe to Transmit
Record, except that senvice of such Motice of Infention is not required
if:
(A)the parties hawve signed and filed YWaivers of Motice of Intention
i File the Praecipe to Transmél Retord; or
(Blthe court finds that an attorney has not entered an appearance on
the: delendant's behalf and that the defendant cannot be located after
& diligent seanch; and
(iljihe: party requesting the order approving grounds has completed and
filed a Praecipa to Transmit Record requesting the court enter an order
approwing grounds for divorce, If the parties have not waived the
Motice of Intentian to File the Prascipe fo Transmit Record, the maving
party shall wait a minimurm of 20 days afer sanvice of the Natice of
Intention o File the Praecipe 1o Transmit Record before filing the
Praecipe to Transmit Fecord, If the court enters an order approving
grounds for diverce, eniry of the divorce decree shall be deferred
until the ancillary claims have been resolved.
MNofe: Bea PaR.C.P. No. 1820.73(a} for the Notica of Intention to
File the Praecipa to Transmit Record.

Sae Pa.R.C.P. No. 1820.73(b) for tha Waier of Naotice of Infention o
Fibe the Praecipe 1o Transmil Record,

See Pa.A.C.P. No. 1220.73(c) for the Praecipe to Transmil Recond,

(3)After the court enters an order approving grounds for divorce, a party may request,
consistent with the judicial distinct's local rules and procedures, thal the court either hears the
ancillary claims or appoints a master to hear the ancillary claims as outlined in Pa.R.C.P. No.

1920.51. DCBA CLE12
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Master,

(4)If the parties resohve the ancillary claims by agreement after the court approves the grounds
Tor the divorce but before the coun enters an order disposing of the ancillary claims, the parties
shall file a Prascips (o Transmit Record réquasting the coun anler the approgriate divorcs
decrea. To the exiant the agreement does nol address all of the paries' claims raised in the
pleadings, the party raising the outstanding claims shall withdraw the claims belore the courd
enters a divorce decree,

(c)Obtaining a divorce decree under Section 3301 (d) of the Divorce Code.

(1}if a party has filed a complaint requesting a divorce on the ground of irretrievable breakdawn
and the requisite separation peripd has elapsed, the court shall enter a decree in divorce after:

(i)proot of service of the complaint has been filad;
{ii}a party has signed and filed an Affidavit under Section 3301(d) of
the Divorce Code averring that the marriage is iretrievably broken and
that the: parties have been separale and apart for the requined
separabion penod;
{iilythe filed atfidavit and a blank Counter-Afidavit under Section
3301(d) of the Divorce Code have been served on the other party
consistent with PaR.C.P. No. 18304, and the other party has admitied
or failed to deny the averments in the Affidavit under Seclion 3301 {d)
of the Divorce Code,
(AT a pary files a Counter-Affidavit under Section 3301 (d) of the
Divorce Code demying an avermant in the Alfidavit under Section
3301 (d) of the Divorce Code, including the date of separation, elther
party may present a motion regquesting the court resolve the issue.
(BlAter presentation of the motion in subdivision (A), the court
may hear the testimony or, consistent with Pa.R.C.P. No.
1920.51(a){1)(ii)(D), appoint a master to hear the testimony and 1o
issue a report and recommendation.
Nate: This subdivision requires service of the counter-alfidavit on
the nonmoving party consistent with original process since the
averments in the moving party's Affidavit under § 3301(d) of the
Divorce Code are deemed admitted unless denied. See Pa.R.C.P. Mo.
1930.4 for sarvice of original process and Pa.R.C.P. No. 1820, 14(b)
regarding failure to deny averments in the affidavit.
(ivithe ancillary claims under Pa B.C.P. Nos, 1820.37 and 1920.33 have
Bean wilthddrawn by the parly ralsing the clams, have Deen resalved Dy
agreement of the parties or order of court, have not been raisedinthe ~ DCBA CLE13
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retained jurisdiction of the ancillary claims;
(v)a minimurm of 20 days from the date of sarvice of the affidavit and
blank Counter-Affidavit under Saction 3301(d) of the Divorce Code as
sal forth in (c)(1)(Ei), the party requasting the divaorce decres has
sarvad on the othar parly a Notice of Intention ta Fila the Praacips o
Transmil Record, which included a copy of the proposed Pragcipe o
Transmil Record that indicated the date and manner of service of the
Notice of Intention to File the Praecipe to Transmit Record, except
that s=rvice of such Motice of Imenticn is not required if;
(A)the parties have signed and filed Waivers of Motice of Intention
iz File the Praecipe to Transmil Record; or
(Blthe court finds that an attormey has not entered an appearance on
the detendant's behall and that the defendant cannol be located afer
a diligent search; and
(vijthe party requesting the divorce decree has complated and filed a
Praecipe to Transmit Record. If the parties have not waived the Motice
of Intenticn 1o File the Praecipe to Transmit Record, the moving party
shall wait a minimum of 20 days after service of the Motice of
Intantion ta File the Praecipa lo Transmil Record before filing the
Pragcipe to Transmil Recond,
Nafe:See Pa.R.C.P. No, 1820 72(d) for the Affidavit under Section
3301(d) of the Divorce Code.

See PaR.C.P. No. 1220.72(e N3} for the Counter-Affidavit under
Saction 3301(d) of the Divorce Code.

See Pa.R.C.P. No. 1820.73(a) for tha Notice of Intention to File the
Pragdips o Transmil Record.

See Pa.R.C.P. No. 1820.73(b) for the Waiver of Notice of Intention to
File the Praecipe 1o Transmil Record,

See PaR.C.P. No. 1820.73(c) for the Praecipe to Transmit Record,

{#)To the extent that grounds for divorce have bean established under Saction 3301(d) of the
Divoree Code as outlined In subdivision (2)(1}{i)--(i8) and the partes have been unable 1o
resohve the ancilfary claims, the court shall enter an order approving grounds for divorce after;

(ija minimum of 20 days from the date of service of the aflidavit and
blank Counter-Affidavit under Section 3301 (d) of the Diverce Code as
set forth in {c)(1)(ii), the party requesting the order approving DCBA CLE14
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Praecipe to Transmit Record that indicated the dale and manner of
sarvice of the Motice of Intention fo File the Praecipe to Tramamii
Record, axcept that service of such Motice of Infention ia not required
if:
(A)the parties have signed and filed Waivers of Motice of Intention
i File the Pragcipe to Transméi Record; or
(B)ihe cour finds that an attormey has not entered an appearance on
the defendant's behalf and that the defendant cannot be located after
a diligent search; and
(iijthe party requesting the order approving grounds has complated and
filad a Pragcipa to Transmit Racord requasting the cowrt antar an arder
approving grounds for divorce, I the parties have not waived the
Motice af Intention 1o File the Praecipe to Transmit Recard, the moving
party shall wait a minimum of 20 days after service of the Notice of
Intention to File the Praecipe 1o Transmit Record before filing the
Praecipe to Transmit Record. If the court enters an order approving
grounds for divorce, entry of the divorce decree shall be deferred
wnitil the ancillary claims hawe bean resolved.
MNaote:See Fa.R.C.P. No, 1820.73{a) for the Notice of Intention 1o
Fiba the: Prascipe 1o Transmit Recond,
See Pa.R.C.P. No. 1820.73() for the Waiver of Motice of Intention to
File the Praecipe to Transmit Recornd,
See PaR.C.P. No. 1820 73(c) for the Praecipe to Transmit Record.

(3)After the court enters an order approving grownds for divorce, a party may request,
consistent with the judicial district's local rules. and procedures, that the court eithar hears the
ancillary claims or appoints a masier to hear the ancillary claims as outlined in Pa.R.C.P. Na.
1220.51.

MNate:See Pa.R.CF, Mo, 1920, 74 for the Mation for Appointment of
Master,

{4]If thve parties reschve the ancillary claims by agreement after the court approves the grounds
for the divorce but before the court enters an order disposing of the ancillary claims, the paries
shall file a Praecipe 1o Transmit Record requesting the court enter the appropriate divorce
decrea. To the exient the agreement does nod address all of the parties’ claims raised in the
pleadings, the party raising the oulstanding claims shall withdraw the claims before the court
enters a divorce decree,

EXPLANATORY COMMENT=1%34 DCBA CLE15



Rule 1920.42 was revised in 1988 o add new subdivision (¢} which imposes a requirement that the
plaintiff nodity the defendant or defendant's attorney, if represented, of the intention to request entry of a
divorce decree in an action under Section 3301{d)(1}i} of the Divorce Code. In such an action the
defendant has nat actively participated in the proceedings and may be unaware that the court is about to
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Pa. R.C.P. Mo. 1820.51

under Sections 3301(c) and 3301(d) of the Divorce Code,

{lijfor the claims of legal custody, sole physical custody, primary
physical custody, shared physical custody, or paternity.

Mote: Section 3321 of the Divorce Gode prohibits the appointmeant of

a master as 1o the claims of custody and paternity. However, as set

ferth in Pa.R.C.P. No. 1920.91(3). the Supreme Court of Pennsylvania

suspended Seclion 3321 insolar as thal section prohibits the

appointment of masiers in partial physical custody cases,

() The Motion for the Appointment of 8 Master and the order shall be substantially in the form
prescribed by Pa. R.C.P, No. 1920.74. The order appainting the master shall specify the issues or
ancillary claims thiat ang relered 1O the masher,

{4)A permanent or standing master emploved by or under contract with a judicial district or appointed
by the court shall not practice family law befone a conlerence officer, hearing officer, permanent or
standing masier, or judge of the same judicial district.

Note: Conference officers praside at office conferences under
Pa.R.C.P.No. 1810.11. Hearing officers preside at hearings under
Pa.R.C.P.No. 1910.12. The appontment of master 1o hear actions in

divorce or annulment s authorzed by Section 3321 of the Divorce
Code.

{bYWritten notice of the hearing shall be given to each attorney of record by the master. If a master has not
been appointed, the prothonotary, clerk or other officer designated by the court shall give the notice.

{c)if no attormey has appeared of record for a party, nofice of the hearing shall be given to the party by the

master, or if a master has not been appointed, by the prothonotary, clerk or other officer designated by the
court, as follows:

{1)to the plaintiff, by ordinary mail to the address on the complaint;
{2)ta the defendam,
(ijif service of the complaint was made other than pursuani to special
order of court, by ordinary mail to the defendant’s last known address;
or
(ii)if service of the complaint was made purswant o special order of
court, (a) by sending a copy of the notice by ordinary mail to the
persons, if any, named in the investigation affidail, lkely to know
the present whereabouts of the defendant; and (b} by sending a copy by
registered mail to the defendant's last known address.
Mofa: Under Rula 76, registerad mail includes cerifiad mail.
(dyadvertising of notica of the hearing shall nod be reguired.
(o) Proal of notice shall bae filed of record.
Mote: Consistent with Section 3301(e) of the Divorce Code as
DCBA CLE22
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B. 15 Pennsyivania Transaction Guide—Legal Forms § 260.240, Division 2 Marmage Settlement Agreements,
Complaint: Ireinevable Broakdown of Marriacge,

B. 15 Pennsylvania Transaction Guide—-Legal Forms § 260,241, Division 2 Marriage Settlement Agreements,
Affidanit Required Whan Divorce Based on Mutual Consent.

7. 15 Pennsyhvania Transaction Guide—-Legal Forms § 260,242, Division 2 Marmiage Settlement Agreements,
Affidavit Required When One Spouse Unilaterally Files for Divorce,

End of Documsnt
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YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO NOT HAVE A
LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH BELOW. THIS OFFICE CAN
PROVIDE YOU WITH INFORMATION ABOUT HIRING A LAWYER. IF YOU CANNOT AFFORD
TO HIRE A LAWYER, THIS OFFICE MAY BE ABLE TO PROVIDE YOU WITH INFORMATION
ABOUT AGEMCIES THAT MAY OFFER LEGAL 3ERVICES TO ELIGIBLE PERSDNS AT A
REDUCED FEE OR NO FEE.

EE L EEEE UL EE R

mamrrrrrEsmsaTTeanes

ErerEEsEaTrEEEERTEER

(Telephone Mumber)
Mofe! The above lings ang 10 be completed with the name, addross,
and telephone number of the officer, organizalion, agency, or person
designated by the court in accordance with Pa R.C.P, No. 1018 1c).
The date 10 be inseried In the first paragraph of the nofice must be al least 20 days afler the
date on whsch the nolice was mailed of dedhaned,
(i) The Notice of Intention to File the Praecipe to Transmit Record
required by Pa.R.C.P. No. 1920.42(b)(1 v, (b0, (c){1)iv), and
(cl
(2)

(i}shall be substantially in the following form:
(Caption}
NOTICE OF INTENTION TO FILE THE PRAECIPE TO TRANSMIT RECORD UNDER
SECTION 3301 (c){2) OR SECTION 3301{d) OF THE DIVORCE CODE
T =ememamnes (PLAINTIFF/DEFENDANT)

You have been suad in an action for divorca. You have failed fo answer the complaint or file 8
counter-affidavit to the Affidavit fo Establish Presumption of Consent under Section 3301(c){2) of
the Divorce Ciode or the Affidavit under Section 3301 (d) of the Divorce Code. Therefore, on or after
---------- o 20 ===, thiz othizr party can request the court 1o enter a final decres in divorcs or, it thane ara
unresolved ancillary claims, an arder approving grounds for divorce as indicated on the proposed
Praacipe to Transmit Record, which is attached.

It you do mot file anm answer with your signature notarized or verified by the abowe date, the cour
can enter a final decree in divoree or, if there are unresolved ancillary clalms, an order approving
grounds for divorce,

Lintess you have aleady fled with the counl a weitten claim for economic nelied, you must do 5o
by tha above dale, or the courd may grant the divorce or an order approving grounds for divorce
and you may lose forever the right to ask for economic relief. The filing of the form counter-affidawvii
alone does not protect your economic claims.

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF ¥OU DO NOT HAVE A
LAWYER, GO TO OR TELEPHOME THE OFFICE SET FORTH BELOW, THIS OFFICE CAN
PROVIDE ¥OU WITH INFORMATION ABOUT HIRING A LAWYER. IF YOU CANMNOT AFFORD
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[1 a bifurcated divorce decres with the Court retaining jurisdiction over unresalved ancillary
Claims; oF

[1 an order approving grounds for divorce with the Courl refaining jurisdiclion owver
unrasolved ancillary claims,

1.Check the applicable section of the Divorce Code,
Grounds for divarce: iretrievable breakdown undes:
[1 Section 3301(c)(1)
[] Section 3301(c)(2)
[1 Section 3301(d}

2.Senvice of the Complaint;
(@) Dale servad: —e=- v,
{b) Manner of service; —----a -

3.Complete either paragraph (a) or (b)),
(a)Section 330 (cH1) or [2) of the Divorce Code--Insert the dale each
party signed the Alfidenvit of Consent, and if the ground for divorce is
under Saction 3301(c)(2) of the Divorce Code, inser the date the
spousa was convicted of the personal injury crime identified in 23
Pa.C.5.§ 3103 next to the appropriate party and complete (1) and (2).
Plaintifs ——=eeeeee;
Detandant; -=--——--- .
{1)The date the party signed the Affidavit 1o Establish Prasumption
of Consent under Section 3301(c)(2) of the Divorce Coga: e -
(2)The date of filing and manner of sendce of the Atlidavit io
Eslablish Presumption of Consent under Section 3301(c)(2) of the
Divorce Code and a blank Countar-Affidavit under Section 3301{2){2)

{b)Section 3301(d) of the Divorce Code:
{1)The date the Affidavit under Section 3301(d) of the Divorce Code

(2)Date of filing and manner of sendoe of the Alfidavil under
Section 3301 (d) of the Divorce Code and blank Counter-Affidavit under
Section 3301(d) of the Divorce Code upon the other party:
4. Related ancillary claims pending; -—---——.
5.Compleie either {a) ar (b}
(a)Motice of Intention to Fike the Pragcipe to Transmit Racord:

(1) Dabe sarved: ssssss=ee,
(2) Mannar of servige; s,

(b)The date of filing of the party’s Waiver of Notice of Intention to DCBA CLE36
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J-S23027-19
2019 PA Super 267

THOMAS P. FARRELL, JR. : IN THE SUPERIOR COURT OF
: PENNSYLVANIA

AMY FARRELL

Appellant > No. 1424 WDA 2018

Appeal from the Order Entered September 13, 2018
In the Court of Common Pleas of Clearfield County Civil Division at
No(s): No. 2015-1381-CD

BEFORE: BENDER, P.J.E., NICHOLS, J., and COLINS, J.”
OPINION BY NICHOLS, J.: FILED SEPTEMBER 3, 2019
Appellant LaVieta Lerch, Esqg., counsel for Amy Farrell (Ms. Farrell),
appeals from the order of contempt directing Attorney Lerch to pay counsel
fees to Lea Ann Heltzel, Esq., counsel for Thomas P. Farrell, Jr. (Mr. Farrell).
Attorney Lerch claims that she was not in contempt of an order compelling
discovery because the order was directed to Ms. Farrell and not Attorney
Lerch. We affirm.
We adopt the facts and procedural history set forth in the trial court’s
opinion.
This case was initiated by the filing of a divorce complaint on
behalf of [Mr. Farrell] on September 9, 2015. [Mr. Farrell] is
represented by [Attorney Heltzel. Ms. Farrell] proceeded pro se
until October 30, 2017[,] when Attorney . . . Lerch entered her
appearance on behalf of [Ms. Farrell. Ms. Farrell] filed a praecipe

for appointment of master on April 13 of 2018; thereafter, by
order of April 16, 2018, Curtis Irwin, Esquire, was appointed

" Retired Senior Judge assigned to the Superior Court.
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master in divorce. Pre-trial conference with the master was set

for May 14, 2018. The parties were to file the required pre-

master’s hearing documents within no more than 20 days from

April 16, 2018. Master’'s hearing was scheduled for Friday,

September 14, 2018[,] by the Honorable Paul E. Cherry.

On August 2, 2018][,] Attorney Heltzel filed a motion to compel.

This motion indicates that on May 21, 2018[,] she had made an

informal request for production of documents from Attorney

Lerch. Having heard and received nothing, follow-up

correspondence was mailed on July 9, 2018. Still no response was

made.
Trial Ct. Op., 1/18/19, at 1 (some capitalization omitted).

On August 3, 2018, the trial court issued the below order:

And now, this 3rd day of August, 2018 . . . it is ordered and

decreed that the Defendant shall within twenty (20) days . . .

produce all documents sought by way of Plaintiff's request for

production of documents.
Order, 8/3/18 (some capitalization omitted).

The parties do not dispute that Ms. Farrell, acting pro se, typed her
answers to Mr. Farrell’s requests for production of documents, attached a few
documents, and sent them to Attorney Heltzel around August 13, 2018. EXx.
D to Mr. Farrell’'s Mot. to Compel, 9/10/18; see N.T., 9/13/18, at 9. Ms.
Farrell’s pro se responses included multiple answers in which she expressed
an unwillingness to disclose the requested information or documents. Ex. D
to Mr. Farrell’s Mot. to Compel, 9/10/18, at I 1 (“forgive me on my reluctance
to share complete information on such documentation”), 1 15 (*Sorry but I

will not disclose this information it [sic] does not have any bearing on the

court proceedings and is absolutely no one’s business”). Several of her
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responses were “N/A” and others included personal attacks and other
allegations against Mr. Farrell. See, e.qg., id. at 1 13 (claiming Mr. Farrell had
“attacked me in my home multiple times”), q 15 (alleging Mr. Farrell
committed insurance fraud), T 16 (asserting Mr. Farrell had “public drunken
rants”).

Following receipt of Ms. Farrell’'s pro se discovery responses, the
following occurred:

On Monday, September 10, 2018[, Attorney Heltzel] filed a motion

to compel, sanctions and attorney’s feesl'l as well as a second

pleading, being a motion for continuance. As Judge Paul E. Cherry

was on vacation that week, [Mr. Farrell’s] motions were given to

[President Judge Fredric J. Ammerman] for disposition.

Trial Ct. Op. at 2 (some capitalization omitted).

The trial court denied the motion for continuance and scheduled a
hearing on Mr. Farrell’s motion to compel, sanctions, and attorney’s fees for
September 13, 2018. Ms. Farrell filed an answer and also filed a motion to
compel and for attorney’s fees of $1,500, each prepared by Attorney Lerch.
The trial court also scheduled the hearing on Ms. Farrell’s counseled motion

for September 13, 2018. As noted above, the master’s hearing was scheduled

for the next day, September 14, 2018.

1 Attached to Mr. Farrell’s motion to compel as an exhibit was the above-
referenced Ms. Farrell’s pro se typewritten responses to Mr. Farrell’s requests
for production of documents. Ex. D to Mr. Farrell’s Mot. to Compel, 9/10/18.
Neither Ms. Farrell nor Attorney Lerch signed the pro se responses.
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At the September 13, 2018 hearing, the trial court addressed Mr.
Farrell’s motion to compel first. Attorney Heltzel indicated that she received
additional documents that morning but that Ms. Farrell’s response was still
inadequate. N.T., 9/13/18, at 3. Attorney Heltzel identified the documents
she still needed. 1d.

The trial court then inquired about Exhibit D that was attached to Mr.
Farrell’s motion to compel. 1d. at 4. The following exchange occurred:

THE COURT: [E]xhibit D . . . is one page, and it has numbered

paragraphs, and it appears to me that this was written specifically

by [Ms. Farrell] and not by [Attorney Lerch]; is that correct?

ATTORNEY LERCH: That’s correct. Those were the answers to the

list of—24 [requests for production of documents] that [Attorney

Heltzel] was requesting, which were provided—

THE COURT: So you just gave it to your client and asked her to
write a response?

ATTORNEY LERCH: She wanted to write a response.

THE COURT: | consider this response to be extremely
unprofessional, and | really can’t believe that this is how you
would respond to [Attorney Heltzel’s] request. Is this how you
practice law? This is unacceptable.

Now, the next thing we have is we have [Ms. Farrell’s counseled]
motion to compel and for attorney’s fees.

* * *
THE COURT: . . . [The above motion] was filed yesterday.
ATTORNEY HELTZEL: And [Ms. Farrell’'s counseled motion to
compel] was the first request that | had gotten [from Attorney

Lerch] for any documentation, was yesterday . . . with regard to
that.
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THE COURT: Did you make prior requests for discovery?

ATTORNEY LERCH: Not formal requests, no, nothing other than

what was provided . . . in [Attorney Heltzel’s] pre-trial statement,
but the documentation that was to back that up was not provided
to me.

So these weren’t surprise requests. All these requests were things
that were noted in either [Attorney Heltzel’s] pre-trial [statement]
or the documentation that had been provided before.

THE COURT: What did you receive from Attorney Lerch requesting
information previously? Anything?

ATTORNEY HELTZEL: No, Your Honor.
THE COURT: No letters?
ATTORNEY HELTZEL: I don’t think so, no.

* * *

THE COURT: Well, clearly, the record reflects that there were no

formal legal documents filed for requesting any type of discovery

by Attorney Lerch to [Mr. Farrell].

ATTORNEY LERCH: That’s correct.
Id. at 4-5. Attorney Lerch and Attorney Heltzel reiterated that they did not
receive any informal discovery requests memorialized in writing. 1d. at 6.

The trial court then questioned why Ms. Farrell and Attorney Lerch
waited until September 12, 2018—one day before the hearing scheduled for
Mr. Farrell’s motion and two days before the master’s hearing—to file a motion
to compel. 1d. at 8.

THE COURT: . . . It escapes me how [Ms. Farrell’s counseled]

motion [to compel] could be filed September the 12th, which was

yesterday, for a master’s hearing, which is scheduled tomorrow,
on a case that's three years old and you don’t have all this
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information that apparently you never bothered to ask for before
you filed this motion two days before the master’s hearing.

If you don’t have this information, how can you possibly
intelligently discuss these issues with your client? How can you
possibly intelligently determine where this case is headed, what
she might be entitled to and try to have any meaningful
settlement discussions with Ms. Heltzel escapes me, it’'s beyond
me, in a case that’s almost three years old.

So as far as I’'m concerned, the only reason that [Attorney Lerch]
filed this counseled motion is because [she] was worried about the
motion that Ms. Heltzel filed for the half-rear response that she
got on her request for production of documents, so this was filed
basically to try to equalize the one that she filed. So I'm a real

unhappy guy—

ATTORNEY LERCH:—if I can explain, first of all, the answers that
were provided, maybe they are unconventional to the [trial c]ourt,
but they were the answers and they were provided to counsel and
they were also provided in a timely manner in accordance with
Judge Cherry’s [August 3, 2018] order. Actually, I think it was
before the 20 days was up, but I can’t recall that exactly, so |
don’t know that for sure.

But, substantially, everything was given. And if there wasn’t, there
was an explanation for that. I never received any indication that
it wasn’t acceptable. | had no communication from counsel.

Id. at 8-9.
After a further exchange between the trial court and Attorney Lerch, the
trial court issued the following order:

AND NOW, this 13th day of September, 2018, this being the date
set for argument on [Ms. Farrell’s] motion to compel and for
attorney’s fees, it is the ORDER of this court that for the reasons
as discussed during the hearing, as are a matter of record, it is
the ORDER of this court that [Ms. Farrell’s] motion to compel and
for attorney’s fees be and are hereby DISMISSED.
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This also being the date for presentation of the [Mr. Farrell’s]

motion to compel, sanctions and attorney’s fees. It is the ORDER

of this court that the said motion be GRANTED to the extent that

the court believing that [Ms. Farrell’s] counsel, Lavita Lerch,

Esquire, is in contempt of the order of the Honorable Judge Paul

Cherry of August 3, 201[8], and shall pay attorney’s fees to [Mr.

Farrell’s] attorney, Lea Ann Heltzel, in the amount of fifteen

hundred ($1500.00) dollars within no more than thirty (30) days

from this date.

In addition, [Ms. Farrell] shall not be permitted by the master to

present any documentation in this case that hasn't been

previously provided to [Mr. Farrell’s] counsel.
Order, 9/13/18, at 1.2

On September 19, 2018, Attorney Lerch filed a motion for
reconsideration, challenging the trial court’s order finding her in contempt of
the trial court’s August 3, 2018 order directing that Ms. Farrell produce all
responsive documents within twenty days. Attorney Lerch’s Mot. for Recons.,
9/19/18, at 1. Attorney Lerch contended that there was no factual basis that
she was in contempt but did not challenge the amount of counsel fees
awarded.

Attorney Lerch filed a timely notice of appeal on October 2, 2018, and

timely filed a court-ordered Pa.R.A.P. 1925(b) statement.

2 We acknowledge that at the hearing, the court orally ordered that “Defendant
is in contempt.” N.T., 9/13/18, at 11. Because no party has raised that
discrepancy, and because the court and the parties have relied on the written
order as set forth above, we decline to address the discrepancy.
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On October 9, 2018, the trial court held a hearing on Attorney Lerch’s
motion for reconsideration. At the hearing, Attorney Lerch argued that she
could not be held in contempt because she was not subject to any court order.
N.T. Recons., 10/9/18, at 2-3. Attorney Lerch reasoned that Judge Cherry’s
August 3, 2018 order to compel was directed to “the parties and not on
counsel.”® Id. at 2. On October 10, 2018, the trial court denied Attorney
Lerch’s motion for reconsideration and sua sponte reduced the counsel fees
awarded to Attorney Hetzel from $1,500 to $900. Order, 10/10/18; see also
N.T. Recons. at 8. Attorney Lerch also filed a motion to stay the order pending
the appeal, which the trial court granted.

Attorney Lerch raises the following issues:

1. Did the [trial court] abuse its discretion and err as a matter of

law in finding that [Attorney Lerch] is personally in contempt when

there are no facts supporting such a finding.

2. Did the [trial court] abuse its discretion and err as a matter of

law in finding that [Attorney Lerch] is personally in contempt when

no order existed requiring counsel to comply with any such order.
Attorney Lerch’s Brief at 4 (some capitalization omitted).

We summarize Attorney Lerch’s arguments in support of both of her
issues together. She contends that she cannot be held personally in contempt

because the trial court’s August 3, 2018 order did not require her to comply.

Id. at 11. Attorney Lerch maintains there was no evidence that the order also

3 At the hearing, Attorney Lerch did not contest the amount of counsel fees.
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applied to counsel. Id. at 12. It follows, Attorney Lerch reasons, that there
could be no evidence that she disregarded the court’s order. 1d.

Regardless, Attorney Lerch argues that the record did not establish any
such violation because Attorney Hetzel did not identify the documents she did
not receive. Id. at 13. Attorney Lerch asserts that it is “common sense” that
the requested documents were in the possession and control of Ms. Farrell and
there was no evidence that Attorney Lerch had any such documents requested
by Attorney Hetzel’s motion to compel. Id. Attorney Lerch claims it “is hard
to conceive how a party’s counsel can be personally responsible for obtaining
documents from his or her client.” 1d. at 14.

We review an order imposing sanctions for a violation of a discovery rule
for an abuse of discretion. Rohm & Has Co. v. Lin, 992 A.2d 132, 141-42
(Pa. Super. 2010); Luszczynski v. Bradley, 729 A.2d 83, 87 (Pa. Super.
1999). Pennsylvania Rule of Civil Procedure 4019 addresses sanctions for
discovery violations:

(a)(1) The court may, on motion, make an appropriate order if

*x * *x

(viii) a party or person otherwise fails to make discovery or to
obey an order of court respecting discovery.

(c) The court, when acting under subdivision (a) of this rule, may
make
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(4) an order imposing punishment for contempt . . .

(5) such order with regard to the failure to make discovery as
is just.

Pa.R.C.P. 4019(a)(1)(viii), (c)(4)-(5). Rule 4019(g)(1) states “the court on a
subsequent motion for sanctions may, if the motion is granted, require the
party or deponent whose conduct necessitated the motions or the party or
attorney advising such conduct or both of them to pay to the moving party
the reasonable expenses, including attorney’'s fees . . . .” Pa.R.C.P.
4019(g)(1) & note.

Initially, with respect to Attorney Lerch’s argument that she cannot be
held in contempt because the trial court’s August 3, 2018 order did not
specifically name her, she did not cite any pertinent authorities. Therefore,
Attorney Lerch has waived that argument on appeal. See In re Whitley, 50
A.3d 203, 209-10 (Pa. Super. 2012) (holding, “[f]ailure to cite relevant legal
authority constitutes waiver of the claim on appeal” (citation omitted)).

Regardless, on the merits, the trial court acted within its authority to
sanction counsel under Rule 4019 for engaging in conduct that required the
moving party to file a motion for sanctions. See Pa.R.C.P. 4019(g)(1). Here,
the conduct would include permitting Ms. Farrell’s discovery responses that

Ms. Farrell prepared herself to be served on opposing counsel—responses that
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did not comply with the trial court’s August 3, 2018 order.* See id.> As noted
above, Ms. Farrell refused to provide some of the requested information and
responded “N/A” to others requests with no explanation. See Ex. D to Mr.
Farrell’s Mot. to Compel, 9/10/18, at 11 1, 15.

With respect to Attorney Lerch’s argument that counsel can never be
personally responsible for obtaining documents from her client, we disagree.
Attorney Lerch’s decision to serve Ms. Farrell’s pro se, unresponsive discovery
responses that attacked Mr. Farrell and refused to provide documents is a
basis upon which the trial court may sanction counsel. See generally
Pa.R.C.P. 4019(g)(1). Accordingly, Attorney Lerch has not established the
trial court abused its discretion in sanctioning her. See Lin, 992 A.2d at 141-
42.

Order affirmed.

4 We note the Rules of Professional Conduct include an obligation to provide
competent representation to a client. 204 Pa. Code Rule 1.1. Given Ms.
Farrell’s non-responsiveness, personal attacks, and refusal to provide
documents, see Ex. D to Mr. Farrell’s Mot. to Compel, 9/10/18, at 1Y 1, 13,
15, 16, Attorney Lerch’s rationale for serving Ms. Farrell’s pro se responses is
unclear.

5 Cf. Gliwa v. U.S. Steel Corp., 3 A.2d 778, 779 (Pa. 1938) (holding that
“[w]hen a lawyer has appeared in court for a client . . . , he alone can act in
the matter, the client, until he discharges his attorney and notifies the other
side of his having done so, can take no action whatever. Any other rule would
be subversive of all orderliness in the conduct of litigation . . . . Apparently
no Pennsylvania case lays down this salutary rule, the reason doubtless being
that in the customs among lawyers it has been recognized time out of mind”).
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Judgment Entered.

Joseph D. Seletyn, Esq.
Prothonotary

Date: 9/3/2019
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